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 1.  TIME:  9:00   CASE#: MSC16-01608 
CASE NAME: SALEHOMOUM VS. BAHRAMI-DAGHIGH 
HEARING ON DEMURRER TO 1ST AMENDED COMPLAINT 
FILED BY NAVID BAHRAMI-DAGHIGH, et al. 
* TENTATIVE RULING: * 
 
This demurrer originally was set for hearing on May 10, 2018.  At a case management 
conference held on April 30, 2018, the Court continued this matter to permit plaintiff to secure 
counsel.  There is no indication that plaintiff has done so, and the demurrer is unopposed.  
Accordingly, it is sustained with leave to amend. Any further amended complaint shall be filed 
and served on or before August 17, 2018. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01608 
CASE NAME: SALEHOMOUM VS. BAHRAMI-DAGHIGH 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00563 
CASE NAME: TCHEONG VS. RAMIREZ 
HEARING ON DEMURRER TO ANSWERS 
FILED 06/25/18 
* TENTATIVE RULING: * 
 
The demurrer is overruled as moot.  The relevant answers have been superseded by amended 
answers filed July 13, 2018. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00638 
CASE NAME: BEJARANO VS. ESCOTO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY EDGARDO ANTONIO BEJARANO, DAVID LEE MARKS 
* TENTATIVE RULING: * 
 
Appear. 
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 5.  TIME:  9:00   CASE#: MSC17-00638 
CASE NAME: BEJARANO VS. ESCOTO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01874 
CASE NAME: BATZ VS. RIOS 
HEARING ON MOTION FOR ORDER COMPELLING ATTENDANCE AT DEPOSITION 
FILED BY BRANDON CAIN RIOS 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-01943 
CASE NAME: FINANCIAL PACIFIC VS. ARCHER NORRIS 
HEARING ON MOTION TO COMPEL ADDITIONAL RESPONSES TO DEMAND FOR 
PRODUCTION OF DOCUMENTS  /  FILED BY ARCHER NORRIS 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-02088 
CASE NAME: THOMAS VS. ADMIRAL SECURITY 
HEARING ON MOTION TO SET ASIDE DEFAULT AND FOR LEAVE TO DEFEND ACTION 
FILED BY ADMIRAL SECURITY SERVICES INC. 
* TENTATIVE RULING: * 
 

            Defendant Admiral Security Service Inc.’s Motion to Set Aside Default and Leave to 

Defend Action is granted. 

 Defendant Admiral Security Services, Inc. brings this motion pursuant to CCP §§ 

473(b) and 473.5 to set aside the default on the ground Defendant did not have actual notice 

of this action at any time, until it was served with a notice of case management conference 

on January 17, 2018. Alternatively, Defendant maintains the failure to respond to the 

summons and complaint was due to mistake, inadvertence or excusable neglect. Defendant 

contends relief should be granted because the lack of notice was not caused by its 

avoidance of service or inexcusable neglect. 
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 CCP section 473.5 “permits the court to set aside a default or default judgment against a 

defendant and allow him to defend the action on its merits if (1) he received through no 

inexcusable fault of his own, no actual notice of the action in time to appear and defend, and 

had not made a general appearance; (2) a default or default judgment has been entered against 

him by the court; (3) he acted with reasonable diligence in serving and filing the notice of motion 

to set aside the default or default judgment; and (4) he has a meritorious defense.”  (Goya v. 

P.E.R.U. Enterprises (1978) 87 Cal.App.3d 886, 890-891.)     

 The Court finds that relief under CCP § 473.5 is not available. Defendant Admiral 

Security Services, Inc. has not established it did not receive notice of the action in time to 

defend the action on the merits. Defendant admits to receiving notice of the lawsuit before entry 

of default on January 26, 2018. Mohamed S. Ahmed, agent for service of process, co-owner, 

and Chief Executive Officer of Admiral Security Services, Inc. declares he first received notice of 

the action on January 17, 2018, when he received a scanned copy of the Notice of Case 

Management Conference scheduled for March 14, 2018.  Immediately following on the same 

day, he forwarded a copy to Admiral’s outside counsel, Ahmed Kasem.  Defendant had notice of 

the action about 10 days prior to entry of default and failed to prevent it.   

 Additionally, Defendant has not addressed the issue regarding receipt of the summons 

and complaint by mail.  According to the process server’s declaration, on November 9, 2017, 

after substituted service, copies of the documents were mailed to Defendant at the 2151 Salvio 

Street address.  The envelope was addressed to the attention of Mohamed S. Ahmed, the 

Agent for Service of Process for Admiral.  The motion wholly fails to address whether Mr. 

Ahmed received notice by mail. Defendant failed to deny receipt of the summons and complaint 

by mail.  Moreover, Plaintiff’s counsel, Ms. Begakis, declares that she sent a copy of the 

Request for Entry of Default to Defendant on December 26, 2017, which gave Defendant nearly 

a month before entry of default.  Defendant has failed to convince the Court that it is entitled to 

relief under CCP § 473.5.   

 On the other hand, under CCP §473(b), the Court has discretion to grant relief from the 

entry of default taken due to mistake, inadvertence, surprise, or excusable neglect. “Section 473 

is a remedial statute to be ‘applied liberally’ in favor of relief if the opposing party will not suffer 

prejudice.  (Minick v. City of Petaluma (2016) 3 Cal.App.5th 15, 24.)  “Where the party in default 

moves promptly to seek relief, and the party opposing the motion will not suffer prejudice if relief 

is granted, ‘very slight evidence will be required to justify a court in setting aside the 

default.’[Citation.]”  (Murray & Murray v. Raissi Real Estate Development, LLC (2015) 233 

Cal.App.4th 379, 385.) 

   Here, the Court finds Defendant has submitted sufficient evidence for relief under CCP § 

473.  Defendant submits evidence that Defendant’s staff either misfiled or misplaced the 

summons and complaint or there was some scanner/server error that prevented the documents 

from being emailed to the agent for service of process. (See Declarations of Alison Erdely and 

Mojaddidi.) Defendant argues this is excusable neglect or mistake.  (See Bernards v. Grey 

(1950) 97 CA2d 679, 683.)   
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 Also, Defendant’s counsel, Mr. Kasem, declares that after notification by Admiral of 

receipt of the notice of the CMC, he immediately looked up the case on the Court’s website on 

January 17, 2018. As of that date, the status of Defendant was “Serve Required.”  Based on 

this, Counsel mistakenly advised Ahmed that it did not appear that service had been completed 

yet, and to be on the lookout for service of the summons and complaint.  (Kasem Decl., ¶¶ 2-3.)  

The Court’s website was actually indicating that the Proof of Service of Summons and 

Complaint had not been filed, not that the Defendant had not been served.  

 Mr. Kasem’s states that on January 31, he followed up on the Court’s website and found 

that a Proof of Service of Summons and Complaint had been filed and that a default had been 

entered. Mr. Kasem immediately called and emailed Plaintiff’s counsel.   Since contacting 

Plaintiff’s counsel in January, Defendant Admiral maintains it has acted with reasonable 

diligence.  Defendant claims it has not avoided the litigation, but actively participated. First, 

Defendant requested Plaintiff to stipulate to setting aside the entry of default, which Plaintiff 

refused.  Second, Defendant’s counsel declares the parties agreed to negotiate a settlement 

and Defendant opted to work toward settlement instead of filing this motion.  Next, Defendant 

has responded to written discovery, produced documents, attended case management 

conferences and requested several other times for a stipulation to set aside the default.    

 Section 473, subdivision (b) may afford parties relief from the consequences of a wide 

variety of procedural errors committed in the course of an action. (Maynard v. Brandon (2005) 

36 Cal.4th 364, 372.)   The law strongly favors trial and disposition on the merits. “‘Unless 

inexcusable neglect is clear, the policy favoring trial on the merits prevails.’(Elston v. City of 

Turlock (1985) 38 Cal.3d 227, 235)” (Minick v. City of Petaluma (2016) 3 Cal.App. 5th 15, 24.)  

“[A]ny doubts in applying section 473 must be resolved in favor of the party seeking relief from 

default.” (Maynard v. Brandon (2005) 36 Cal.4th 364, 372.)  The motion for relief is therefore 

granted. 

  

 9.  TIME:  9:00   CASE#: MSC17-02088 
CASE NAME: THOMAS VS. ADMIRAL SECURITY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

10.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS. STEADFAST HILLTOP 
HEARING ON MOTION FOR DEFAULT JUDGMENT 
FILED BY DARRELL LOGAN 
* TENTATIVE RULING: * 
 
Appear. 
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11.  TIME:  9:00   CASE#: MSC18-00224 
CASE NAME:  POWELL VS. VINTAGE ESTATES 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY VINTAGE ESTATES III, INC. 
* TENTATIVE RULING: * 
 
 Defendant’s petition to compel arbitration is granted, as to all claims set forth in the First 
Amended Complaint.  This action is stayed, pending the outcome of the arbitration.  The basis 
for this ruling is as follows. 
 
 First, the Court finds that the language of the arbitration agreement in the case at bar is 
more similar to that in Ruiz than to that in Daniels.  (See, Ruiz v. Podolsky (2010) 50 Cal.4th 
838, 841-842; Daniels v. Sunrise Senior Living, Inc. (2013) 212 Cal.App.4th 674, 678 and 683.)  
The agreement in the case at bar first identifies a group of people, including heirs, and then 
refers to their “claims” collectively.  The most reasonable interpretation of the agreement is that 
it was intended to cover wrongful death claims.   
 
 Second, the Court is not persuaded that plaintiff’s elder abuse allegations provide a 
valid basis for distinguishing Ruiz.  Plaintiff fails to cite legal authority supporting the proposition 
that, under California law, there are two distinct types of wrongful death claims that may arise 
from medical malpractice: one based on ordinary medical malpractice, and one based on 
medical malpractice rising to the level of elder abuse.  (Cf., Quiroz v. Seventh Ave. Center 
(2006) 140 Cal.App.4th 1256, 1262, 1282-84 [the wrongful death plaintiff was “not entitled to 
heightened remedies available under the Elder Abuse Act in conjunction with her own 
wrongful death claim”].)  Also, even if there were such authority, plaintiff fails to offer a reasoned 
analysis demonstrating why the first type of wrongful death claim is arbitrable under Ruiz, 
but the second is not; the public policy considerations articulated in Ruiz would apply with equal 
force to each type. 

 

  

12.  TIME:  9:00   CASE#: MSC18-00503 
CASE NAME: BROWN VS. FRIENDS OF OAKLEY 
HEARING ON MOTION FOR SPECIAL MOTION TO STRIKE (ANTI-SLAPP) 
FILED BY FRIENDS OF OAKLEY COMMUNITY FOUNDATION, CHRIS PONSANO  
* TENTATIVE RULING: * 
 
Continued by the Court to August 16, 2018 at 9:00 a.m. in Department 33. 
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13.  TIME:  9:00   CASE#: MSL13-03815 
CASE NAME: CAVALRY VS. DOURADO 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY OLAVO G. DOURADO 
* TENTATIVE RULING: * 
 
Granted.  The court finds the testimony in the declarations of Plaintiff and Ms. Dourado to be 
credible.  Answer or other responsive pleading to be filed by August 15, 2018. CMC set for 
October 16, 2018 at 8:30 in Dept. 33. 

 

  

14.  TIME:  9:00   CASE#: MSL17-03224 
CASE NAME: AUTOVEST VS. MCCOY 
HEARING ON MOTION TO TRANSFER VENUE 
FILED BY AUTOVEST, LLC 
* TENTATIVE RULING: * 
 
Granted. 

 

  

15.  TIME:  9:00   CASE#: MSL18-00525 
CASE NAME: HERTZ VS. STELLY 
MOTION TO SET ASIDE DISMISSAL AND REINSTATE CASE 
FILED BY THE HERTZ CORPORATION 
* TENTATIVE RULING: * 
 
Granted.  CMC set for 10/24/18 at 8:30 AM in Dept. 33.Date will be vacated if Notice of 
Conditional Settlement is filed prior to that time. 

 

  

16.  TIME:  9:00   CASE#: MSN16-2334 
CASE NAME: SANTOS VS. CCCERA 
HEARING ON MOTION TO DETERMINE RULING ON PETITION FOR WRIT OF MANDATE 
FILED BY CCCERA 
* TENTATIVE RULING: * 
 
 
On September 20, 2016, CCCERA denied petitioner Nidia Santos’ application for service-
connected disability retirement benefits. Santos moved for reconsideration on September 27, 
2016 which CCCERA denied on October 12, 2016. On December 14, 2016, Santos filed a writ 
petition asking the Court to reverse that decision. The parties have elected to put the issues 
connected with that writ petition before the Court by way of a noticed motion. The Court has 
considered carefully the material the parties have presented, and rules as follows. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   08/02/18 

 
 

- 7 - 

Background 

Work and Injury History 

Santos began working for Contra Costa County in 1995. She argues that she is entitled to 
service-connected disability retirement benefits based on her orthopedic and consequential 
psychological injuries. Specifically, she contends that she is permanently incapacitated on a 
psychiatric basis and therefore unable to engage in any substantial gainful employment. 

Santos started work with the county as a clerk in 1995. In 2001 she worked in the Elections 
Department. In 2011 she was assigned to work at the Human Resource Department.  

In her application for disability retirement dated July 19, 2012, Santos states that she is 
permanently incapacitated from performing her duties due to “cervicalgia with bilateral 
radiculopathy, lumbago with bilateral radiculopathy, myofascial syndrome, cervicogenic 
headaches with intractable pain, frequent fall.” Amended Administrative Record (“AAR”)-135. 
She states that her original injury was carpal tunnel which she developed while working in the 
Elections Department in 2001. Id. She further states that this original injury “progressed into 
tendinitis, then into shoulders and neck and lower back.” She states that his injury “require[s] 
narcotics which make [her] unable to concentrate, drive, etc.,” preventing her from engaging in 
any substantial gainful employment. Id. 

Santos has not received specific psychiatric treatment but takes antidepressants as prescribed 
by Dr. Joel. 

Summary of Administrative Findings and Decision 

Exhibit F to the amended administrative record is the report and recommendation of 
administrative law judge Jill Schlichtmann. AAR-106. 

Judge Schlichtmann recommended Santos’ application for service-connected disability be 
denied. As indicated above, CCCERA ultimately adopted Judge Anderson’s recommendation. 

Judge Schlichtmann relied on the reports of Dr. Joel (AAR-162 through AAR-341; see also 
AAR-407 through 459), Dr. Ralph (AAR-139 through AAR-145), Dr. Khoi (AAR-146 through 
AAR-149), Dr. Perl (AAR-365 through AAR-374), Dr. Pang (AAR-359 through AAR-363), and 
Robert Cottle (a vocational rehabilitation consultant) (AAR-375 through AAR-387).  

Judge Schlichtmann accorded more weight to the opinion of Dr. Pang than of Dr. Joel to support 
her conclusion that Santos did not meet her burden. AAR-114. Judge Schlichtmann found that 
Dr. Joel’s opinion that Santos was permanently disabled on August 30, 2012 was not explained 
and that the restrictions he identified on September 19, 2013 were not incompatible with the 
positions identified by Cottle. Id. Judge Schlichtmann found that the medical evidence did not 
establish that Santos was permanently unable to engage in any substantial gainful employment 
as a result of cervicalgia with bilateral radiculopathy, lumbago with bilateral radiculopathy, 
myofascial syndrome, cervicogenic headaches with intractable pain, and frequent falls. Id.  

Judge Schlichtmann also found that the medical evidence established that Santos’ insomnia 
was caused by sleep apnea rather than by pain medication or an industrial cause. As a 
consequence, she found that the medical evidence did not establish that Santos was entitled to 
disability retirement on the basis of insomnia. AAR-114. 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   08/02/18 

 
 

- 8 - 

Ultimately, Judge Anderson concluded that because Santos was capable of substantial gainful 
employment, she was ineligible for a service-connected disability retirement. AAR-115. 

Analysis 

Applicable Legal Standard and Statute 

CCP section 1094.5(b) requires the Court to determine if CCCERA 

[P]roceeded without, or in excess of, jurisdiction; whether there was a fair trial; 
and whether there was any prejudicial abuse of discretion. Abuse of discretion is 
established if [CCCERA] has not proceeded in the manner required by law, the 
order or decision is not supported by the findings, or the findings are not 
supported by the evidence. 

CCP section 1094.5(c) explains further that 

Where it is claimed that the findings are not supported by the evidence, in cases 
in which the court is authorized by law to exercise its independent judgment on 
the evidence, abuse of discretion is established if the court determines that the 
findings are not supported by the weight of the evidence. 

The parties agree that in this case, the Court is to exercise its independent judgment and find 
that CCCERA abused its discretion if the agency’s findings are not supported by the weight of 
the evidence. E.g., Dickey v. Retirement Bd. (1976) 16 Cal.3d 745, 748; Quintana v. Bd. of 
Admin. (1976) 54 Cal.App.3d 1018, 1023. 

The Court is required to afford a strong presumption of correctness to the administrative 
findings. Santos must show that the administrative findings are contrary to the weight of the 
evidence, by a preponderance of the evidence. Fukuda v. City of Los Angeles (1999) 20 Cal.4th 
805, 812. 

However, the presumption of correctness is rebuttable. The Court may substitute its own 
judgment to reject the findings of the agency once it has examined those findings under the 
appropriate standard. Fukuda, supra, 20 Cal.4th at p. 818. The Court may rely on evidence 
even if the administrative agency discounted that same evidence; doing so does not exceed the 
scope of review under the independent judgment standard. Pittsburg Unified Sch. Dist. v. 
Commission on Professional Competence (1983) 146 Cal.App.3d 964, 977-978. The Court may 
make findings contrary to those made by the agency. Levingston v. Retirement Bd. (1995) 38 
Cal.App.4th 996, 1000. 

Here, CCCERA denied Santos’ application for service-connected disability retirement benefits 
because it concluded that Santos was capable of substantial gainful employment as defined by 
section 31720.1, and the parties agree that section 31720.1 is the controlling statute.  

Section 31720.1 provides, in relevant part: 

[A]ny member … who is permanently incapacitated shall be retired for disability 
regardless of age … “Permanently incapacitated,” for the purpose of this section, 
means that the member is unable permanently to engage in any substantial 
gainful employment. 
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The Court considers that resolution of the writ turns on a single question: Does the weight of the 
evidence support the finding that Santos was unable permanently to engage in any substantial 
gainful employment?  

The Relevant Evidence 

The Court has reviewed the entire amended administrative record, but makes particular 
note of the following evidence: 

i. Report dated February 16, 2012 from Norbert Ralph, Ph.D., M.P.H. 

Dr. Ralph performed a neuropsychological consultation at the request of Dr. Joel. AAR-139. His 

consultation was to evaluate Santos for a proposed spinal cord stimulator for pain control. He 

noted in his report that “[t]he patient is sensitive and reactive to medications which makes pain 

management challenging” and concluded that she was a candidate for a spinal cord stimulator. 

AAR-140. He also noted that Santos was “sleeping two to four hours a day and sleep is a 

significant problem for her.” AAR-141. Santos reported depressive and anxiety symptoms to Dr. 

Ralph who concluded that her “[p]sychiatric symptoms are in the clinical range and indicate that 

[Santos] may benefit from psychiatric services.” AAR-144. He did not provide any psychological 

restrictions. 

ii. Report dated January 11, 2013 by Sokley Khoi, Ph.D. 

Dr. Khoi performed a psychological disability evaluation of Santos on 1/11/2013. AAR-146 

through AAR-149. He described her as a “questionable historian.” AAR-146. He concluded that 

Santos had “overall cognitive functioning in the borderline range, with scores ranging from 

extremely low to the average range.” AAR-148. He noted some impairment with respect to her 

ability to perform in the workplace, specifically: no to mild impairment in the ability to 

follow/remember simple instructions; moderate impairment in the ability to follow/remember 

complex/detailed instructions; mild impairment in the ability to maintain adequate pace or 

persistence to perform one or two step simple repetitive tasks; moderate to marked impairment 

in ability to maintain adequate pace or persistence to perform complex tasks; mild to moderate 

impairment in the ability to adapt to changes in job routine; moderate impairment in ability to 

withstand the stress of a routine work day; and mild impairment in ability to interact appropriately 

with co-workers, supervisors, and the public on a regular basis. AAR-148 through 149. He 

expressly did not consider whether Santos’ medical condition was an obstacle to her adequate 

work performance. AAR-149. 

iii. Independent Medical Evaluations by David K. Pang, M.D., dated March 23, 2015 

and October 25, 2015 

Dr. Pang conducted a physical examination and review of all medical records and issued a 

written opinion dated 3/23/15. AAR-359 through AAR-363. Dr. Pang issued a supplemental 

report on 10/25/15 after reviewing additional medical reports from Dr. Joel. AAR-357 through 

358. 
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Dr. Pang concluded that Santos suffers from “chronic cervicobrachial syndrome, chronic lumbar, 

strain and chronic repetitive strain injury the right and left upper extremity.” AAR-363. While Dr. 

Pang indicated that he felt there was a causal connection between Santos’ employment and her 

current ability/inability to perform work activities, he also described specific work restrictions to 

accommodate Santos, as follows: 

With respect to work restrictions Ms. Santos should be precluded from lifting of 

anything greater than 10 pounds; precluded from repetitive head and neck 

movements for no more than 15 min. without a 10 min. break; precluded from 

repetitive bending, twisting, turning or stopping for no more than 15 min. without 

a 10 min. break; from sustained and/or prolonged work on the computer or 

repeatedly gripping, grabbing, pushing, pulling, or holding for no more than 15 

minutes without a 10 min. break; from repeated kneeling, squatting, crawling, 

climbing for no more than 10 min. without a 5 min. break. 

 

AAR-363 

Subsequently, Dr. Pang reviewed an additional set of medical records and issued a 

supplemental report wherein he did not change his opinion from his 3/23/15 report. AAR-358. 

iv. Independent Medical Report of Mark Perl, M.D., dated September 15, 2014 

Dr. Perl conducted a psychiatric examination and review of medical records and issued a written 

opinion dated 9/15/14. AAR-365 through AAR-374. 

When questioned about leaving work after 7/8/2011, Santos stated “I stopped because I almost 

got fired.” She then amended her response to say that “she felt overwhelmed with neck and 

shoulder pain, and she needed glasses.” AAR-365. She did not report that she stopped work 

because of psychiatric symptoms. Id. Dr. Perl reported that Santos suffered from sleep apnea 

and that she tends to get only three hours of sleep per night due to pain keeping her awake. Id. 

He observed that she “was cognitively intact, and there were no abnormalities of orientation, 

attention span, concentration, memory, or abstraction.” AAR-370. 

With respect to the Dr. Ralph and Dr. Khoi evaluations, Dr. Perl appeared to accord them little 

weight given that “none of the psychological tests administered to Ms. Santos in recent years 

included safeguards against exaggeration or distortion; the tests [were based] entirely on the 

patient’s self-reports and performance.” AAR-373. 

Dr. Perl concluded that Santos was not impaired from working as a senior clerk in the Human 

Resources department, on the basis of her psychiatric symptoms. AAR-372. He notes that 

“[t]here is scant documentation of psychiatric symptoms in Dr. Joel’s otherwise detailed records: 

at no time did he refer Ms. Santos for formal psychiatric treatment. The only psychiatric 

treatment he administered consisted of small, sub-therapeutic doses of Paxil, an antidepressant, 

which was likely pharmacologically ineffective.” AAR-373. 
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“She stated that she has not sought work over the past few years because of the presence of 

pain and physical limitations, and not because of psychiatric symptoms.” AAR-373.  

In his final conclusions, Dr. Perl did not find that Santos was incapacitated from working at her 

regular job, based on psychiatric factors. AAR-374. He further concluded that there were no 

work preclusions from a psychiatric point of view. Id.  

v. Employability Evaluation by Robert Cottle, dated June 30, 2015 

Mr. Cottle reviewed the medical records and personnel file of Santos and issued a written report 

dated 6/30/15. AAR-375 through AAR-387. He found that in light of the work restrictions 

provided by Dr. Pang, Santos was limited to “jobs requiring non-repetitive hand use and activity, 

and jobs in which while there may be periods of brief hand use, the jobs provide frequent rest 

breaks between work tasks and activities during which the hands and fingers can rest and are 

inactive or not being used.” AAR-385. He identified several categories of jobs which could be 

performed within Dr. Pang’s restrictions. AAR-386. Based on his review of the records and his 

vocational expertise, he concluded that “Ms. Santos is capable of performing physically suitable 

substantial gainful employment which incorporates and builds upon her existing skills and 

experience.” AAR-386. Furthermore, the income from the occupations and jobs he identified 

exceeds $1,587.80 per month (the threshold for “gainful employment” in this case). AAR-387. 

vi. Medical Reports by Mannie Joel, M.D., dated December 30, 2008, through April 

14, 2016 
 

There are extensive medical records from Dr. Joel regarding his treatment of Santos. AAR-162 

through AAR-341; see also AAR-407 through 459. They cover the period December 30, 2008 

through April 14, 2016. Dr. Joel issued these reports approximately once monthly to document 

Santos’ condition. Although the Court reviewed these records closely, it does not summarize 

them in their entirety.  

Dr. Joel noted throughout the spring of 2011 that Santos was working “full time with little in the 

way of restrictions.” AAR-408. Dr. Joel does not describe physical restrictions of Santos’ 

condition until 2/21/13 where he indicates that Santos cannot walk longer than 20-30 minutes, 

sit one hour before changing positions, change between sit and stand, and cannot lift more than 

ten pounds. AAR-243. In that same report, Dr. Joel attributed Santos’ daytime somnolence 

primarily to her sleep apnea. Id. Later physical restrictions appear to be less restrictive. See e.g. 

8/5/13 report (walking 30-45 minutes, sitting one hour before changing positions); see also 

9/13/13 report (walking 30-45 minutes, sitting 40-45 minutes before changing positions). 

Dr. Joel’s rebuttal to Mr. Cottle’s evaluation in his 9/21/15 report (AAR-187 through AAR-188) is 

of low value as his speculations regarding jobs Santos could perform is not grounded in a 

background of vocational expertise. 

In his final report dated 4/14/16 Dr Joel notes that he has instructed that Santos “remain off work 

permanently.” AAR-164. However, as Judge Schlichtmann noted, this is not further explained. 

Santos suggests that this conclusion rests on his finding that she suffers from severe chronic 
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pain that requires the use of narcotics that restrict her from concentrating or driving. Reply at 

2:9-10. That conclusion is not supported by the weight of the medical evidence.  

Discussion 

The Court has reviewed the evidence carefully. The Court’s independent judgment is 
that Judge Schlichtmann did not err in finding that the medical evidence did not establish 
that Santos was permanently unable to engage in any substantial gainful employment. 

The medical evidence does not support the conclusion that Santos is permanently 
incapacitated on a psychiatric basis. Neither does the medical evidence support the 
conclusion that Santos is permanently incapacitated on the basis of insomnia. 
Furthermore, none of the medical evidence is inconsistent with the vocational analysis of 
Robert Cottle, which concludes that Santos could work with specific restrictions identified 
by Dr. Pang. 

As a consequence, the Court concludes that the finding below that Santos was not 
incapacitated within the meaning of section 31720.1 is with the weight of the evidence. 
Accordingly, the Court denies the writ. CCCERA is to prepare an appropriate form of 
order. 

 

 


